AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Pt. 39

the Federal prohibition on employment
discrimination on the basis of religion,
set forth in section 702(a) of the Civil
Rights Act of 1964, 42 U.S.C. 2000e-1, is
not forfeited when the religious organi-
zation receives direct or indirect finan-
cial assistance from Department. Some
Department programs, however, con-
tain independent statutory provisions
requiring that all grantees agree not to
discriminate in employment on the
basis of religion. Accordingly, grantees
should consult with the appropriate
Department program office to deter-
mine the scope of any applicable re-
quirements.

(g) In general, the Department does
not require that a grantee, including a
religious organization, obtain tax-ex-
empt status under section 501(c)(3) of
the Internal Revenue Code to be eligi-
ble for funding under Department pro-
grams. Many grant programs, however,
do require an organization to be a
“‘nonprofit organization’ in order to be
eligible for funding. Individual solicita-
tions that require organizations to
have nonprofit status will specifically
so indicate in the eligibility section of
a solicitation. In addition, any solicita-
tion that requires an organization to
maintain tax-exempt status will ex-
pressly state the statutory authority
for requiring such status. Grantees
should consult with the appropriate
Department program office to deter-
mine the scope of any applicable re-
quirements. In Department programs
in which an applicant must show that
it is a nonprofit organization, the ap-
plicant may do so by any of the fol-
lowing means:

(1) Proof that the Internal Revenue
Service currently recognizes the appli-
cant as an organization to which con-
tributions are tax deductible under sec-
tion 501(c)(3) of the Internal Revenue
Code;

(2) A statement from a State taxing
body or the State secretary of state
certifying that:

(i) The organization is a nonprofit or-
ganization operating within the State;
and

(ii) No part of its net earnings may
lawfully benefit any private share-
holder or individual;

(38) A certified copy of the applicant’s
certificate of incorporation or similar
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document that clearly establishes the
nonprofit status of the applicant; or

(4) Any item described in paragraphs
(b)(1) through (3) of this section if that
item applies to a State or national par-
ent organization, together with a
statement by the State or parent orga-
nization that the applicant is a local
nonprofit affiliate.

(h) Effect on State and local funds. If a
State or local government voluntarily
contributes its own funds to supple-
ment activities carried out under the
applicable programs, the State or local
government has the option to separate
out the Federal funds or commingle
them. If the funds are commingled, the
provisions of this section shall apply to
all of the commingled funds in the
same manner, and to the same extent,
as the provisions apply to the Federal
funds.

(i) To the extent otherwise permitted
by Federal law, the restrictions on in-
herently religious activities set forth
in this section do not apply where De-
partment funds are provided to reli-
gious organizations as a result of a
genuine and independent private choice
of a beneficiary, provided the religious
organizations otherwise satisfy the re-
quirements of the program. A religious
organization may receive such funds as
the result of a beneficiary’s genuine
and independent choice if, for example,
a beneficiary redeems a voucher, cou-
pon, or certificate, allowing the bene-
ficiary to direct where funds are to be
paid, or a similar funding mechanism
provided to that beneficiary and de-
signed to give that beneficiary a choice
among providers.

PART 39—ENFORCEMENT OF NON-
DISCRIMINATION ON THE BASIS
OF HANDICAP IN PROGRAMS
OR ACTIVITIES CONDUCTED BY
THE DEPARTMENT OF JUSTICE

Sec.
39.101 Purpose.
39.102 Application.
39.103 Definitions.
39.104-39.109 [Reserved]
39.110 Self-evaluation.
39.111 Notice.
39.112-39.129 [Reserved]
39.130 General prohibitions against dis-
crimination.
39.131-39.139 [Reserved]
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39.140 Employment.

39.141-39.148 [Reserved]

39.149 Program accessibility: Discrimina-
tion prohibited.

39.150 Program accessibility: Existing fa-
cilities.

39.151 Program accessibility: New construc-
tion and alterations.

39.152-39.159 [Reserved]

39.160 Communications.

39.161-39.169 [Reserved]

39.170 Compliance procedures.

AUTHORITY: 29 U.S.C. 794.

SOURCE: Order No. 1065-84, 49 FR 35734,
Sept. 11, 1984, unless otherwise noted.

§39.101 Purpose.

This part effectuates section 119 of
the Rehabilitation, Comprehensive
Services, and Developmental Disabil-
ities Amendments of 1978, which
amended section 504 of the Rehabilita-
tion Act of 1973 to prohibit discrimina-
tion on the basis of handicap in pro-
grams or activities conducted by Exec-
utive agencies or the U.S. Postal Serv-
ice.

§39.102 Application.

This part applies to all programs or
activities conducted by the agency.

§39.103 Definitions.

For purposes of this part, the term—

Agency means the Department of Jus-
tice.

Assistant Attorney General means the
Assistant Attorney General, Civil
Rights Division, U.S. Department of
Justice.

Auxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking
skills to have an equal opportunity to
participate in, and enjoy the benefits
of, programs or activities conducted by
the agency. For example, auxiliary aids
useful for persons with impaired vision
include readers, Brailled materials,
audio recordings, telecommunications
devices and other similar services and
devices. Auxiliary aids useful for per-
sons with impaired hearing include
telephone handset amplifiers, tele-
phones compatible with hearing aids,
telecommunication devices for deaf
persons (TDD’s), interpreters,
notetakers, written materials, and
other similar services and devices.

§39.103

Complaint Adjudication Officer means
the Complaint Adjudication Officer ap-
pointed by the Assistant Attorney Gen-
eral for Civil Rights.

Complete complaint means a written
statement that contains the complain-
ant’s name and address and describes
the agency’s alleged discriminatory ac-
tion in sufficient detail to inform the
agency of the nature and date of the al-
leged violation of section 504. It shall
be signed by the complainant or by
someone authorized to do so on his or
her behalf.

Facility means all or any portion of
buildings, structures, equipment,
roads, walks, parking Ilots, rolling
stock or other conveyances, or other
real or personal property.

Handicapped person means any person
who has a physical or mental impair-
ment that substantially limits one or
more major life activities, has a record
of such an impairment, or is regarded
as having such an impairment. As used
in this definition, the phrase:

(1) Physical or mental impairment in-
cludes—

(i) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of
the following body systems: Neuro-
logical; musculoskeletal; special sense

organs; respiratory, including speech
organs; cardiovascular; reproductive;
digestive; genitorurinary; hemic and

lymphatic; skin; and endocrine; or

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or
mental illness, and specific learning
disabilities. The term ‘‘physical or
mental impairment’” includes, but is
not limited to, such diseases and condi-
tions as orthopedic, visual, speech, and
hearing impairments, cerebral palsy,
epilepsy, muscular dystrophy, multiple
sclerosis, cancer, heart disease, diabe-
tes, mental retardation, emotional ill-
ness, and drug addiction and alco-
holism.

(2) Major life activities includes func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning,
and working.

(3) Has a record of such an impairment
means has a history of, or has been
misclassified as having, a mental or
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§§39.104-39.109

physical impairment that substantially
limits one or more major life activi-
ties.

(4) Is regarded as having an impairment
means—

(i) Has a physical or mental impair-
ment that does not substantially limit
major life activities but is treated by
the agency as constituting such a limi-
tation;

(ii) Has a physical or mental impair-
ment that substantially limits major
life activities only as a result of the at-
titudes of others toward such impair-
ment; or

(iii) Has none of the impairments de-
fined in subparagraph (1) of this defini-
tion but is treated by the agency as
having such an impairment.

Official or Responsible Official means
the Director of Equal Employment Op-
portunity for the Department of Jus-
tice or his or her designee.

Qualified handicapped person means—

(1) With respect to any agency pro-
gram or activity under which a person
is required to perform services or to
achieve a level of accomplishment, a
handicapped person who meets the es-
sential eligibility requirements and
who can achieve the purpose of the pro-
gram or activity without modifications
in the program or activity that the
agency can demonstrate would result
in a fundamental alteration in its na-
ture; or

(2) With respect to any other pro-
gram or activity, a handicapped person
who meets the essential eligibility re-
quirements for participation in, or re-
ceipt of benefits from, that program or
activity.

Respondent means the organizational
unit in which a complainant alleges
that discrimination occurred.

Section 504 means section 504 of the
Rehabilitation Act of 1973 (Pub. L. 93-
112, 87 Stat. 394 (29 U.S.C. 794)), as
amended by the Rehabilitation Act
Amendments of 1974 (Pub. L. 93-516, 88
Stat. 1617), and the Rehabilitation,
Comprehensive Services, and Develop-
mental Disabilities Amendments of
1978 (Pub. L. 95-602, 92 Stat. 2955). As
used in this part, section 504 applies
only to programs or activities con-
ducted by Executive agencies and not
to federally assisted programs.
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§§39.104-39.109 [Reserved]

§39.110 Self-evaluation.

(a) The agency shall, by October 11,
1985, evaluate its current policies and
practices, and the effects thereof, that
do not or may not meet the require-
ments of this part, and, to the extent
modification of any such policies and
practices is required, the agency shall
proceed to make the necessary modi-
fications.

(b) The agency shall provide an op-
portunity to interested persons, includ-
ing handicapped persons or organiza-
tions representing handicapped per-
sons, to participate in the self-evalua-
tion process by submitting comments
(both oral and written).

(c) The agency shall, until October
11, 1987, maintain on file and make
available for public inspection:

(1) A description of areas examined
and any problems identified, and

(2) A description of any modifications
made.

§39.111 Notice.

The agency shall make available to
employees, applicants, participants,
beneficiaries, and other interested per-
sons such information regarding the
provisions of this part and its applica-
bility to the program or activities con-
ducted by the agency, and make such
information available to them in such
manner as the Attorney General finds
necessary to apprise such persons of
the protections against discrimination
assured them by section 504 and this
regulation.

§§39.112-39.129 [Reserved]

§39.130 General prohibitions against
discrimination.

(a) No qualified handicapped person
shall, on the basis of handicap, be ex-
cluded from participation in, be denied
the benefits of, or otherwise be sub-
jected to discrimination under any pro-
gram or activity conducted by the
agency.

(b)(1) The agency, in providing any
aid, benefit, or service, may not, di-
rectly or through contractual, licens-
ing, or other arrangements, on the
basis of handicap—
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(i) Deny a qualified handicapped per-
son the opportunity to participate in
or benefit from the aid, benefit, or
service;

(ii) Afford a qualified handicapped
person an opportunity to participate in
or benefit from the aid, benefit, or
service that is not equal to that af-
forded others;

(iii) Provide a qualified handicapped
person with an aid, benefit, or service
that is not as effective in affording
equal opportunity to obtain the same
result, to gain the same benefit, or to
reach the same level of achievement as
that provided to others;

(iv) Provide different or separate aid,
benefits, or services to handicapped
persons or to any class of handicapped
persons than is provided to others un-
less such action is necessary to provide
qualified handicapped persons with aid,
benefits, or services that are as effec-
tive as those provided to others;

(v) Deny a qualified handicapped per-
son the opportunity to participate as a
member of planning or advisory boards;
or
(vi) Otherwise 1limit a qualified
handicapped person in the enjoyment
of any right, privilege, advantage, or
opportunity enjoyed by others receiv-
ing the aid, benefit, or service.

(2) The agency may not deny a quali-
fied handicapped person the oppor-
tunity to participate in programs or
activities that are not separate or dif-
ferent, despite the existence of permis-
sibly separate or different programs or
activities.

(3) The agency may not, directly or
through contractual or other arrange-
ments, utilize criteria or methods of
administration the purpose or effect of
which would—

(1) Subject qualified handicapped per-
sons to discrimination on the basis of
handicap; or

(ii) Defeat or substantially impair ac-
complishment of the objectives of a
program or activity with respect to
handicapped persons.

(4) The agency may not, in deter-
mining the site or location of a facil-
ity, make selections the purpose or ef-
fect of which would—

(i) Exclude handicapped persons
from, deny them the benefits of, or oth-
erwise subject them to discrimination

§39.140

under any program or activity con-
ducted by the agency; or

(ii) Defeat or substantially impair
the accomplishment of the objectives
of a program or activity with respect
to handicapped persons.

(6) The agency, in the selection of
procurement contractors, may not use
criteria that subject qualified handi-
capped persons to discrimination on
the basis of handicap.

(6) The agency may not administer a
licensing or certification program in a
manner that subjects qualified handi-
capped persons to discrimination on
the basis of handicap, nor may the
agency establish requirements for the
programs or activities of licensees or
certified entities that subject qualified
handicapped persons to discrimination
on the basis of handicap. However, the
programs or activities of entities that
are licensed or certified by the agency
are not, themselves, covered by this
part.

(c) The exclusion of nonhandicapped
persons from the benefits of a program
limited by Federal statute or Execu-
tive order to handicapped persons or
the exclusion of a specific class of
handicapped persons from a program
limited by Federal statute or Execu-
tive order to a different class of handi-
capped persons is not prohibited by
this part.

(d) The agency shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs
of qualified handicapped persons.

§§39.131-39.139 [Reserved]

§39.140 Employment.

No qualified handicapped person
shall, on the basis of handicap, be sub-
jected to discrimination in employ-
ment under any program or activity
conducted by the agency. The defini-
tions, requirements, and procedures of
section 501 of the Rehabilitation Act of
1973 (29 U.S.C. 791), as established by
the Equal Employment Opportunity
Commission in 29 CFR part 1613, shall
apply to employment in federally con-
ducted programs or activities.
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§§39.141-39.148

§§39.141-39.148 [Reserved]

§39.149 Program accessibility:
crimination prohibited.
Except as otherwise provided in
§39.150, no qualified handicapped per-
son shall, because the agency’s facili-
ties are inaccessible to or unusable by
handicapped persons, be denied the
benefits of, be excluded from participa-
tion in, or otherwise be subjected to
discrimination under any program or
activity conducted by the agency.

Dis-

§39.150 Program accessibility: Exist-
ing facilities.

(a) General. The agency shall operate
each program or activity so that the
program or activity, when viewed in its
entirety, is readily accessible to and
usable by handicapped persons. This
paragraph does not—

(1) Necessarily require the agency to
make each of its existing facilities ac-
cessible to and usable by handicapped
persons;

(2) Require the agency to take any
action that it can demonstrate would
result in a fundamental alteration in
the nature of a program or activity or
in undue financial and administrative
burdens. In those circumstances where
agency personnel believe that the pro-
posed action would fundamentally
alter the program or activity or would
result in undue financial and adminis-
trative burdens, the agency has the
burden of proving that compliance with
§39.150(a) would result in such alter-
ations or burdens. The decision that
compliance would result in such alter-
ation or burdens must be made by the
Attorney General or his or her designee
after considering all agency resources
available for use in the funding and op-
eration of the conducted program or
activity, and must be accompanied by
a written statement of the reasons for
reaching that conclusion. If an action
would result in such an alteration or
such burdens, the agency shall take
any other action that would not result
in such an alteration or such burdens
but would nevertheless ensure that
handicapped persons receive the bene-
fits and services of the program or ac-
tivity.

(b) Methods. The agency may comply
with the requirements of this section
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through such means as redesign of
equipment, reassignment of services to
accessible buildings, assignment of
aides to beneficiaries, home visits, de-
livery of services at alternate acces-
sible sites, alteration of existing facili-
ties and construction of new facilities,
use of accessible rolling stock, or any
other methods that result in making
its programs or activities readily ac-
cessible to and usable by handicapped
persons. The agency is not required to
make structural changes in existing fa-
cilities where other methods are effec-
tive in achieving compliance with this
section. The agency, in making alter-
ations to existing buildings, shall meet
accessibility requirements to the ex-
tent compelled by the Architectural
Barriers Act of 1968, as amended (42
U.S.C. 4151-4157), and any regulations
implementing it. In choosing among
available methods for meeting the re-
quirements of this section, the agency
shall give priority to those methods
that offer programs and activities to
qualified handicapped persons in the
most integrated setting appropriate.

(c) Time period for compliance. The
agency shall comply with the obliga-
tions established under this section by
December 10, 1984, except that where
structural changes in facilities are un-
dertaken, such changes shall be made
by October 11, 1987, but in any event as
expeditiously as possible.

(d) Transition plan. In the event that
structural changes to facilities will be
undertaken to achieve program acces-
sibility, the agency shall develop, by
April 11, 1985, a transition plan setting
forth the steps necessary to complete
such changes. The agency shall provide
an opportunity to interested persons,
including handicapped persons or orga-
nizations representing handicapped
persons, to participate in the develop-
ment of the transition by submitting
comments (both oral and written). A
copy of the transition plan shall be
made available for public inspection.
The plan shall, at a minimum—

(1) Identify physical obstacles in the
agency’s facilities that limit the acces-
sibility of its programs or activities to
handicapped persons;

(2) Describe in detail the methods
that will be used to make the facilities
accessible;
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(3) Specify the schedule for taking
the steps necessary to achieve compli-
ance with this section and, if the time
period of the transition plan is longer
than one year, identify steps that will
be taken during each year of the tran-
sition period; and

(4) Indicate the official responsible
for implementation of the plan.

§39.151 Program accessibility: New
construction and alterations.

Each building or part of a building
that is constructed or altered by, on
behalf of, or for the use of the agency
shall be designed, constructed, or al-
tered so as to be readily accessible to
and usable by handicapped persons.
The definitions, requirements, and
standards of the Architectural Barriers
Act (42 U.S.C. 4151-4157), as established
in 41 CFR 101-19.600 to 101-19.607, apply
to buildings covered by this section.

§§39.152-39.159 [Reserved]

§39.160 Communications.

(a) The agency shall take appropriate
steps to ensure effective communica-
tion with applicants, participants, per-
sonnel of other Federal entities, and
members of the public.

(1) The agency shall furnish appro-
priate auxiliary aids where necessary
to afford a handicapped person an equal
opportunity to participate in, and
enjoy the benefits of, a program or ac-
tivity conducted by the agency.

(i) In determining what type of auxil-
iary aid is necessary, the agency shall
give primary consideration to the re-
quests of the handicapped person.

(ii) The agency need not provide indi-
vidually prescribed devices, readers for
personal use or study, or other devices
of a personal nature.

(2) Where the agency communicates
with applicants and beneficiaries by
telephone, telecommunication devices
for deaf persons (TDD’s) or equally ef-
fective telecommunication systems
shall be used.

(b) The agency shall ensure that in-
terested persons, including persons
with impaired vision or hearing, can
obtain information as to the existence
and location of accessible services, ac-
tivities, and facilities.

§39.170

(c) The agency shall provide signage
at a primary entrance to each of its in-
accessible facilities, directing users to
a location at which they can obtain in-
formation about accessible facilities.
The international symbol for accessi-
bility shall be used at each primary en-
trance of an accessible facility.

(d) This section does not require the
agency to take any action that it can
demonstrate would result in a funda-
mental alteration in the nature of a
program or activity or in undue finan-
cial and administrative burdens. In
those circumstances where agency per-
sonnel believe that the proposed action
would fundamentally alter the program
or activity or would result in undue fi-
nancial and administrative burdens,
the agency has the burden of proving
that compliance with §39.160 would re-
sult in such alteration or burdens. The
decision that compliance would result
in such alteration or burdens must be
made by the Attorney General or his or
her designee after considering all agen-
cy resources available for use in the
funding and operation of the conducted
program or activity, and must be ac-
companied by a written statement of
the reasons for reaching that conclu-
sion. If an action required to comply
with this section would result in such
an alteration or such burdens, the
agency shall take any other action
that would not result in such an alter-
ation or such burdens but would never-
theless ensure that, to the maximum
extent possible, handicapped persons
receive the benefits and services of the
program or activity.

§§39.161-39.169 [Reserved]

§39.170 Compliance procedures.

(a) Applicability. Except as provided
in paragraph (b) of this section, this
section applies to all allegations of dis-
crimination on the basis of handicap in
programs or activities conducted by
the agency.

(b) Employment complaints. The agen-
cy shall process complaints alleging
violations of section 504 with respect to
employment according to the proce-
dures established by the Equal Employ-
ment Opportunity Commission in 29
CFR part 1613 pursuant to section 501
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§39.170

of the Rehabilitation Act of 1973 (29
U.S.C. 791).

(c) Responsible Official. The Respon-
sible Official shall coordinate imple-
mentation of this section.

(d) Filing a complaint—(1) Who may
file. (i) Any person who believes that he
or she has been subjected to discrimi-
nation prohibited by this part may by
him or herself or by his or her author-
ized representative file a complaint
with the Official. Any person who be-
lieves that any specific class of persons
has been subjected to discrimination
prohibited by this part and who is a
member of that class or the authorized
representative of a member of that
class may file a complaint with the Of-
ficial.

(ii) Before filing a complaint under
this section, an inmate of a Federal
penal institution must exhaust the Bu-
reau of Prisons Administrative Remedy
Procedure as set forth in 28 CFR part
542.

(2) Confidentiality. The Official shall
hold in confidence the identity of any
person submitting a complaint, unless
the person submits written authoriza-
tion otherwise, and except to the ex-
tent necessary to carry out the pur-
poses of this part, including the con-
duct of any investigation, hearing, or
proceeding under this part.

(3) When to file. Complaints shall be
filed within 180 days of the alleged act
of discrimination, except that com-
plaints by inmates of Federal penal in-
stitutions shall be filed within 180 days
of the final administrative decision of
the Bureau of Prisons under 28 CFR
part 542. The Official may extend this
time limit for good cause shown. For
purposes of determining when a com-
plaint is timely filed under this sub-
paragraph, a complaint mailed to the
agency shall be deemed filed on the
date it is postmarked. Any other com-
plaint shall be deemed filed on the date
it is received by the agency.

(4) How to file. Complaints may be de-
livered or mailed to the Attorney Gen-
eral, the Responsible Official, or agen-
cy officials. Complaints should be sent
to the Director for Equal Employment
Opportunity, U.S. Department of Jus-
tice, 10th and Pennsylvania Avenue,
NW., Room 1232, Washington, DC 20530.
If any agency official other than the
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Official receives a complaint, he or she
shall forward the complaint to the Offi-
cial immediately.

(e) Notification to the Architectural and
Transportation Barriers Compliance
Board. The agency shall promptly send
to the Architectural and Transpor-
tation Barriers Compliance Board a
copy of any complaint alleging that a
building or facility that is subject to
the Architectural Barriers Act of 1968,
as amended (42 U.S.C. 41561-4157), or sec-
tion 502 of the Rehabilitation Act, as
amended (29 U.S.C. 792), is not readily
accessible to and usable by handi-
capped persons. The agency shall delete
the identity of the complainant from
the copy of the complaint.

(f) Acceptance of complaint. (1) The Of-
ficial shall accept a complete com-
plaint that is filed in accordance with
paragraph (d) of this section and over
which the agency has jurisdiction. The
Official shall notify the complainant
and the respondent of receipt and ac-
ceptance of the complaint.

(2) If the Official receives a com-
plaint that is not complete, he or she
shall notify the complainant, within 30
days of receipt of the incomplete com-
plaint, that additional information is
needed. If the complainant fails to
complete the complaint within 30 days
of receipt of this notice, the Official
shall dismiss the complaint without
prejudice.

(3) If the Official receives a com-
plaint over which the agency does not
have jurisdiction, the Official shall
promptly notify the complainant and
shall make reasonable efforts to refer
the complaint to the appropriate Gov-
ernment entity.

(g) Investigation/conciliation. (1) With-
in 180 days of the receipt of a complete
complaint, the Official shall complete
the investigation of the complaint, at-
tempt informal resolution, and, if no
informal resolution is achieved, issue a
letter of findings.

(2) The Official may require agency
employees to cooperate in the inves-
tigation and attempted resolution of
complaints. Employees who are re-
quired by the Official to participate in
any investigation under this section
shall do so as part of their official du-
ties and during the course of regular
duty hours.
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(3) The Official shall furnish the com-
plainant and the respondent a copy of
the investigative report promptly after
receiving it from the investigator and
provide the complainant and respond-
ent with an opportunity for informal
resolution of the complaint.

(4) If a complaint is resolved infor-
mally, the terms of the agreement
shall be reduced to writing and made
part of the complaint file, with a copy
of the agreement provided to the com-
plainant and respondent. The written
agreement may include a finding on
the issue of discrimination and shall
describe any corrective action to which
the complainant and respondent have
agreed.

(h) Letter of findings. If an informal
resolution of the complaint is not
reached, the Official shall, within 180
days of receipt of the complete com-
plaint, notify the complainant and the
respondent of the results of the inves-
tigation in a letter sent by certified
mail, return receipt requested, con-
taining—

(1) Findings of fact and conclusions
of law;

(2) A description of a remedy for each
violation found;

(3) A notice of the right of the com-
plainant and respondent to appeal to
the Complaint Adjudication Officer;
and

(4) A notice of the right of the com-
plainant and respondent to request a
hearing.

(i) Filing an appeal. (1) Notice of ap-
peal to the Complaint Adjudication Of-
ficer, with or without a request for
hearing, shall be filed by the complain-
ant or the respondent with the Respon-
sible Official within 30 days of receipt
from the Official of the letter required
by paragraph (h) of this section.

(2) If a timely appeal without a re-
quest for hearing is filed by a party,
any other party may file a written re-
quest for hearing within the time limit
specified in paragraph (i)(1) of this sec-
tion or within 10 days of the date on
which the first timely appeal without a
request for hearing was filed, which-
ever is later.

(3) If no party requests a hearing, the
Responsible Official shall promptly
transmit the notice of appeal and in-

§39.170

vestigative record to the Complaint
Adjudication Officer.

(4) If neither party files an appeal
within the time prescribed in para-
graph (i)(1) of this section, the Respon-
sible Official shall certify that the let-
ter of findings is the final agency deci-
sion on the complaint at the expiration
of that time.

(j) Acceptance of appeal. The Respon-
sible Official shall accept and process
any timely appeal. A party may appeal
to the Complaint Adjudication Officer
from a decision of the Official that an
appeal is untimely. This appeal shall be
filed within 15 days of receipt of the de-
cision from the Official.

(k) Hearing. (1) Upon a timely request
for a hearing, the Responsible Official
shall appoint an administrative law
judge to conduct the hearing. The ad-
ministrative law judge shall issue a no-
tice to all parties specifying the date,
time, and place of the scheduled hear-
ing. The hearing shall be commenced
no earlier than 15 days after the notice
is issued and no later than 60 days after
the request for a hearing is filed, unless
all parties agree to a different date.

(2) The complainant and respondent
shall be parties to the hearing. Any in-
terested person or organization may
petition to become a party or amicus
curiae. The administrative law judge
may, in his or her discretion, grant
such a petition if, in his or her opinion,
the petitioner has a legitimate interest
in the proceedings and the participa-
tion will not unduly delay the outcome
and may contribute materially to the
proper disposition of the proceedings.

(3) The hearing, decision, and any ad-
ministrative review thereof shall be
conducted in conformity with 5 U.S.C.
554-557 (sections 5-8 of the Administra-
tive Procedure Act). The administra-
tive law judge shall have the duty to
conduct a fair hearing, to take all nec-
essary action to avoid delay, and to
maintain order. He or she shall have all
powers necessary to these ends, includ-
ing (but not limited to) the power to—

(i) Arrange and change the date,
time, and place of hearings and pre-
hearing conferences and issue notice
thereof;

(ii) Hold conferences to settle, sim-
plify, or determine the issues in a hear-
ing, or to consider other matters that
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may aid in the expeditious disposition
of the hearing;

(iii) Require parties to state their po-
sition in writing with respect to the
various issues in the hearing and to ex-
change such statements with all other
parties;

(iv) Examine witnesses and direct
witnesses to testify;

(v) Receive, rule on, exclude, or limit
evidence;

(vi) Rule on procedural items pending
before him or her; and

(vii) Take any action permitted to
the administrative law judge as au-
thorized by this part or by the provi-
sions of the Administrative Procedure
Act (5 U.S.C. 551-559).

(4) Technical rules of evidence shall
not apply to hearings conducted pursu-
ant to this paragraph, but rules or
principles designed to assure produc-
tion of credible evidence and to subject
testimony to cross-examination shall
be applied by the administrative law
judge whenever reasonably necessary.
The administrative law judge may ex-
clude irrelevant, immaterial, or unduly
repetitious evidence. All documents
and other evidence offered or taken for
the record shall be open to examina-
tion by the parties, and opportunity
shall be given to refute facts and argu-
ments advanced on either side of the
issues. A transcript shall be made of
the oral evidence except to the extent
the substance thereof is stipulated for
the record. All decisions shall be based
upon the hearing record.

(5) The costs and expenses for the
conduct of a hearing shall be allocated
as follows:

(i) Persons employed by the agency,
shall, upon request to the agency by
the administrative law judge, be made
available to participate in the hearing
and shall be on official duty status for
this purpose. They shall not receive
witness fees.

(ii) Employees of other Federal agen-
cies called to testify at a hearing shall,
at the request of the administrative
law judge and with the approval of the
employing agency, be on official duty
status during any period of absence
from normal duties caused by their tes-
timony, and shall not receive witness
fees.
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(iii) The fees and expenses of other
persons called to testify at a hearing
shall be paid by the party requesting
their appearance.

(iv) The administrative law judge
may require the agency to pay travel
expenses necessary for the complainant
to attend the hearing.

(v) The respondent shall pay the re-
quired expenses and charges for the ad-
ministrative law judge and court re-
porter.

(vi) All other expenses shall be paid
by the party, the intervening party, or
amicus curiae incurring them.

(6) The administrative law judge
shall submit in writing recommended
findings of fact, conclusions of law, and
remedies to all parties and the Com-
plaint Adjudication Officer within 30
days after receipt of the hearing tran-
scripts, or within 30 days after the con-
clusion of the hearing if no transcript
is made. This time limit may be ex-
tended with the permission of the Com-
plaint Adjudication Officer.

(7) Within 15 days after receipt of the
recommended decision of the adminis-
trative law judge, any party may file
exceptions to the decision with the
Complaint Adjudication Officer. There-
after, each party will have ten days to
file reply exceptions with the Officer.

(1) Decision. (1) The Complaint Adju-
dication Officer shall make the deci-
sion of the agency based on informa-
tion in the investigative record and, if
a hearing is held, on the hearing
record. The decision shall be made
within 60 days of receipt of the trans-
mittal of the notice of appeal and in-
vestigative record pursuant to
§39.170(1)(3) or after the period for fil-
ing exceptions ends, whichever is appli-
cable. If the Complaint Adjudication
Officer determines that he or she needs
additional information from any party,
he or she shall request the information
and provide the other party or parties
an opportunity to respond to that in-
formation. The Complaint Adjudica-
tion Officer shall have 60 days from re-
ceipt of the additional information to
render the decision on the appeal. The
Complaint Adjudication Officer shall
transmit his or her decision by letter
to the parties. The decision shall set
forth the findings, remedial action re-
quired, and reasons for the decision. If
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the decision is based on a hearing
record, the Complaint Adjudication Of-
ficer shall consider the recommended
decision of the administrative law
judge and render a final decision based
on the entire record. The Complaint
Adjudication Officer may also remand
the hearing record to the administra-
tive law judge for a fuller development
of the record.

(2) Any respondent required to take
action under the terms of the decision
of the agency shall do so promptly. The
Official may require periodic compli-
ance reports specifying—

(i) The manner in which compliance
with the provisions of the decision has
been achieved;

(ii) The reasons any action required
by the final decision has not yet been
taken; and

(iii) The steps being taken to ensure
full compliance.

The Complaint Adjudication Officer
may retain responsibility for resolving
disagreements that arise between the
parties over interpretation of the final
agency decision, or for specific adju-
dicatory decisions arising out of imple-
mentation.

EDITORIAL NOTE: For the convenience of
the user, the ‘‘Supplementary Information’’
portion of the document published at 49 FR
35724, Sept. 11, 1984, is set forth below:

SUPPLEMENTARY INFORMATION: On De-
cember 16, 1983, the Department of Justice
published a Notice of Proposed Rulemaking
(NPRM) for the enforcement of section 504 of
the Rehabilitation Act of 1973, as amended,
which prohibits discrimination on the basis
of handicap, as it applies to programs and ac-
tivities conducted by the Department of Jus-
tice. 48 FR 55996. Shortly after the NPRM
was published, the Department received a
number of preliminary comments from
handicapped individuals and from organiza-
tions representing handicapped individuals.
The tone and nature of these comments indi-
cated to the Department that some of the
regulatory provisions of the NPRM were
being misunderstood. As a result, the De-
partment, on March 1, 1984, published a Sup-
plementary Notice further explaining the
NPRM and requesting comments on possible
revisions to the original NPRM. 49 FR 7792.

By April 16, 1984, close of the comment pe-
riod, the Department received 1,194 com-
ments. Two hundred and six of these com-
ments also addressed the supplemental no-
tice. Over 90% of the comments that the De-
partment received came from individuals
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(908), most frequently handicapped persons,
and from organizations representing the in-
terests of handicapped persons (180). The De-
partment received comments from all fifty
states, the District of Columbia, Puerto
Rico, Canada, and Denmark. Most of the
comments that the Department received
were general in nature. The Department re-
ceived 721 comments based on a form letter.
This form letter, written before issuance of
the Supplemental Notice, expressed dismay
at the inclusion of the regulation’s ‘‘undue
financial and administrative burdens’ lan-
guage, asserted that the Department was im-
posing a lesser requirement on the Federal
government than on recipients of Federal as-
sistance, and requested that the regulation
be withdrawn. This form letter did not con-
tain any substantive or detailed analysis. In
fact, only 55 of the 1,194 comments contained
specific, detailed analysis of the Depart-
ment’s proposal.

The Department read and analyzed each
comment. Each comment was then sub-
divided according to one or more of over 90
issue categories. Because comments often
addressed, even in general terms, more than
one issue, the 1,194 comments were trans-
lated into 4,256 issue-specific comments. The
decisions that the Department made in re-
sponse to these comments, however, were
not made on the basis of the number of com-
menters addressing any one point but on a
thorough consideration of the merits of the
points of view expressed in the comments.
Copies of the written comments will remain
available for public inspection in Room 854
of the HOLC Building, 320 First Street, NW.,
Washington, DC from 9:00 a.m. to 5:30 p.m.,
Monday through Friday, except for legal
holidays, until November 13, 1984.

Section 504 requires that regulations that
apply to the programs and activities of Fed-
eral executive agencies shall be submitted to
the appropriate authorizing committees of
Congress and that such regulations may take
effect no earlier than the thirtieth day after
they have been so submitted. The Depart-
ment has today submitted this regulation to
the Senate Committee on Labor and Human
Resources and its Subcommittee on the
Handicapped and the House Committee on
Education and Labor and its Subcommittee
on Select Education pursuant to the terms of
section 504. The regulation will become effec-
tive on October 11, 1984.

This rule applies to all programs and ac-
tivities conducted by the Department of Jus-
tice. Thus, this rule regulates the activities
of over 30 separate subunits in the Depart-
ment, including, for example, the Federal
Bureau of Investigation, the Drug Enforce-
ment Administration, the Immigration and
Naturalization Service, the Bureau of Pris-
ons, Federal Prison Industries, and the
United States Attorneys.
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BACKGROUND

The purpose of this rule is to provide for
the enforcement of section 504 of the Reha-
bilitation Act of 1973, as amended (29 U.S.C.
794), as it applies to programs and activities
conducted by the Department of Justice
(DOJ). As amended by the Rehabilitation,
Comprehensive Services, and Developmental
Disabilities Amendments of 1978 (Sec. 119,
Pub. L. 95-602, 92 Stat. 2982), section 504 of
the Rehabilitation Act of 1973 states that:

No otherwise qualified handicapped indi-
vidual in the United States, . . . shall, solely
by reason of his handicap, be excluded from
the participation in, be denied the benefits
of, or be subjected to discrimination under
any program or activity receiving Federal fi-
nancial assistance or under any program or
activity conducted by any Executive agency or
by the United States Postal Service. The head of
each such agency shall promulgate such regula-
tions as may be mnecessary to carry out the
amendments to this section made by the Reha-
bilitation, Comprehensive Services, and Develop-
mental Disabilities Act of 1978. Copies of any
proposed regulation shall be submitted to appro-
priate authorizing committees of the Congress,
and such regulation may take effect no earlier
than the thirtieth day after the date on which
such regulation is so submitted to such commit-
tees.

(29 U.S.C. 794) (amendment italicized).

The substantive nondiscrimination obliga-
tions of the agency, as set forth in this rule,
are identical, for the most part, to those es-
tablished by Federal regulations for pro-
grams or activities receiving Federal finan-
cial assistance. See 28 CFR part 41 (section
504 coordination regulation for federally as-
sisted programs). This general parallelism is
in accord with the intent expressed by sup-
porters of the 1978 amendment in floor de-
bate, including its sponsor, Rep. James M.
Jeffords, that the Federal government
should have the same section 504 obligations
as recipients of Federal financial assistance.
124 Cong. Rec. 13,901 (1978) (remarks of Rep.
Jeffords); 124 Cong. Rec. E2668, E2670 (daily
ed. May 17, 1984) id., 124 Cong. Rec. 13,897 (re-
marks of Rep. Brademas); id. at 38,552 (re-
marks of Rep. Sarasin).

Nine hundred and two comments that the
Department received agreed that the obliga-
tions of section 504 for federally conducted
programs should be identical to those devel-
oped by the Federal agencies over the past
seven years for federally assisted programs.
These commenters, however, objected to any
language differences between the Depart-
ment’s proposed rule for federally conducted
programs and the Department’s section 504
coordination regulation for federally as-
sisted programs (28 CFR part 41). The com-
menters asserted that a number of language
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differences that the Department had pro-
posed created less stringent standards for
the Federal government than those applied
to recipients of Federal assistance under sec-
tion 504. They wrote that such a result could
not be justified by Executive Order 12250, by
the wording of the statute itself, nor by the
legislative history of the 1978 amendments.

The commenters appear to have misunder-
stood the basis for inclusion of the new lan-
guage in the DOJ regulation. The changes in
this regulation are based on the Supreme
Court’s decision in Southeastern Community
College v. Davis, 442 U.S. 397 (1979), and the
subsequent circuit court decisions inter-
preting Davis and section 504. See Dopico v.
Goldschmidt, 687 F.2d 644 (2d Cir. 1982); Amer-
ican Public Transit Association v. Lewis, 655
F.2d 1272 (D.C. Cir. 1981) (APTA); see also
Rhode Island Handicapped Action Committee v.
Rhode Island Public Transit Authority, 718 F.2d
490 (1st Cir. 1983).

Some commenters questioned the use of
Davis as justification for the inclusion of the
new provisions in the federally conducted
regulation. They noted that the Department
had not included these changes when, subse-
quent to the Davis decision, it issued a regu-
lation implementing section 504 in programs
receiving Federal financial assistance from
this Department. The Department’s section
504 federally assisted regulation, however,
was issued prior to the D.C. circuit’s decision
in APTA. In APTA, the Department had ar-
gued a position similar to that advocated by
the commenters. Judge Abner Mikva’s deci-
sion in APTA clearly rejected the Depart-
ment’s position in that case. Other circuit
court decisions followed the APTA interpre-
tation of Davis. Since these decisions, the
Department has interpreted its section 504
regulation for federally assisted programs in
a manner consistent with the language of
this final rule. The Department believes that
judicial interpretation of section 504 compels
it to incorporate the new language in the
federally conducted regulation.

Incorporation of these changes, therefore,
makes this section 504 federally conducted
regulation consistent with the Federal gov-
ernment’s section 504 federally assisted regu-
lations. Because many of these federally as-
sisted regulations were issued prior to the
judicial interpretations of Davis and its prog-
eny, their language does not reflect the in-
terpretation of section 504 provided by the
Supreme Court and by the various circuit
courts. Of course, these federally assisted
regulations must be interpreted to reflect
the holdings of the Federal judiciary. Hence
the Department believes that there are no
significant differences between this final
rule for federally conducted programs and
the Federal government’s interpretation of
section 504 regulations for federally assisted
programs.
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This regulation has been reviewed by the
Equal Employment Opportunity Commission
under Executive Order 12067 (43 FR 28967, 3
CFR, 1978 Comp., p. 206). It is not a major
rule within the meaning of Executive Order
12291 (46 FR 13193, 3 CFR, 1981 Comp., p. 127)
and, therefore, a regulatory impact analysis
has not been prepared. This regulation does
not have an impact on small entities. It is
not, therefore, subject to the Regulatory
Flexibility Act (56 U.S.C. 601-612).

SECTION-BY-SECTION ANALYSIS AND RESPONSE
TO COMMENTS

Section 39.101 Purpose

Section 39.101 states the purpose of the
rule, which is to effectuate section 119 of the
Rehabilitation, Comprehensive Services, and
Developmental Disabilities Amendments of
1978, which amended section 504 of the Reha-
bilitation Act of 1973 to prohibit discrimina-
tion on the basis of handicap in programs or
activities conducted by Executive agencies
or the United States Postal Service.

The Department received no comments on
this section and it remains unchanged from
the Department’s proposed rule.

Section 39.102 Application

The regulation applies to all programs or
activities conducted by the Department of
Justice. Under this section, a federally con-
ducted program or activity is, in simple
terms, anything a Federal agency does.
Aside from employment, there are two major
categories of federally conducted programs
or activities covered by this regulation:
those involving general public contact as
part of ongoing agency operations and those
directly administered by the Department for
program beneficiaries and participants. Ac-
tivities in the first part include communica-
tion with the public (telephone contacts, of-
fice walk-ins, or interviews) and the public’s
use of the Department’s facilities (cafeteria,
library). Activities in the second category
include programs that provide Federal serv-
ices or benefits (immigration activities, op-
eration of the Federal prison system). No
comments were received on this section.

Section 39.103 Definitions

The Department received 469 comments on
the definitions section. Most of the com-
ment, however, concentrated on the defini-
tion of ‘‘qualified handicapped person.”’

““Agency’’ is defined as the Department of
Justice.

‘‘Assistant Attorney General.” ‘‘Assistant
Attorney General” refers to the Assistant
Attorney General, Civil Rights Division,
United States Department of Justice.
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‘““Auxiliary aids.” ‘‘Auxiliary aids’ means
services or devices that enable persons with
impaired sensory, manual, or speaking skills
to have an equal opportunity to participate
in and enjoy the benefits of the agency’s pro-
grams or activities. The definition provides
examples of commonly used auxiliary aids.
Auxiliary aids are addressed in §39.160(a)(1).
Comments on the definition of ‘‘auxiliary
aids’ are discussed in connection with that
section.

‘“Complete complaint.” ‘“Complete com-
plaint” is defined to include all the informa-
tion necessary to enable the agency to inves-
tigate the complaint. The definition is nec-
essary, because the 180 day period for the
agency’s investigation (see §39.170(g)) begins
when it receives a complete complaint.

“Facility.” The definition of ‘‘facility” is
similar to that in the section 504 coordina-
tion regulation for federally assisted pro-
grams, 28 CFR 41.3(f), except that the term
‘“‘rolling stock or other conveyances’ has
been added and the phrase ‘‘or interest in
such property’’ has been deleted.

Twenty commenters on the NPRM ob-
jected to the omission of the phrase ‘‘or in-
terest in such property’ from the definition
of ‘“‘facility.” As explained in the Supple-
mental Notice, the term ‘‘facility,” as used
in this regulation, refers to structures, and
does not include intangible property rights.
The definition, therefore, has no effect on
the scope of coverage of programs, including
those conducted in facilities not included in
the definition. The phrase has been omitted
because the requirement that facilities be
accessible would be a logical absurdity if ap-
plied to a lease, life estate, mortgage, or
other intangible property interest. The regu-
lation applies to all programs and activities
conducted by the agency regardless of
whether the facility in which they are con-
ducted is owned, leased, or used on some
other basis by the agency. Sixty commenters
supported the clarification of this issue in
the Supplemental Notice.

‘“‘Handicapped person.” The definition of
“handicapped person’” has been revised to
make it identical to the definition appearing
in the section 504 coordination regulation for
federally assisted programs (28 CFR 41.31). In
its NPRM, the Department omitted the list
of physical or mental impairments included
in the definition of ‘‘handicapped persons.”’
The Department received 19 negative com-
ments on this omission, and, in the Supple-
mental Notice, requested comments on
whether it should be re-inserted. On the
basis of the comments received, we have in-
cluded the list in the final rule.

“Qualified handicapped person’ The defini-
tion of ‘‘qualified handicapped person’ is a
revised version of the definition appearing in
the section 504 coordination regulation for
federally assisted programs (28 CFR 41.32).
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Subparagraph (1) of the definition states
that a ‘‘qualified handicapped person’ with
regard to any program under which a person
is required to perform services or to achieve
a level of accomplishment is a handicapped
person who can achieve the purpose of the
program without modifications in the pro-
gram that the agency can demonstrate
would result in a fundamental alteration in
its nature. This definition is based on the
Supreme Court’s Davis decision.

In Davis, the Court ruled that a hearing-
impaired applicant to a nursing school was
not a ‘‘qualified handicapped person’ be-
cause her hearing impairment would prevent
her from participating in the clinical train-
ing portion of the program. The Court found
that, if the program were modified so as to
enable the respondent to participate (by ex-
empting her from the clinical training re-
quirements), ‘‘she would not receive even a
rough equivalent of the training a nursing
program normally gives.” 442 U.S. at 410. It
also found that ‘‘the purpose of [the] pro-
gram was to train persons who could serve
the nursing profession in all customary
ways,” id. at 413, and that the respondent
would be unable, because of her hearing im-
pairment, to perform some functions ex-
pected of a registered nurse. It therefore con-
cluded that the school was not required by
section 504 to make such modifications that
would result in “‘a fundamental alteration in
the nature of the program.” Id. at 410.

The Department incorporated the Court’s
language in the definition of ‘‘qualified
handicapped person’ in order to make clear
that such a person must be able to partici-
pate in the program offered by the agency.
The agency is required to make modifica-
tions in order to enable a handicapped appli-
cant to participate, but is not required to
offer a program of a fundamentally different
nature. The test is whether, with appropriate
modifications, the applicant can achieve the
purpose of the program offered; not whether
the applicant could benefit or obtain results
from some other program that the agency
does not offer. Although the revised defini-
tion allows exclusion of some handicapped
people from some programs, it requires that
a handicapped person who is capable of
achieving the purpose of the program must
be accommodated, provided that the modi-
fications do not fundamentally alter the na-
ture of the program.

Two hundred and forty-four commenters
objected to this revised definition for a vari-
ety of reasons. Several commenters stated
that the Department incorrectly used Davis
as the justification for explaining the dif-
ferences between the federally assisted and
the federally conducted regulations because
the Supreme Court upheld the validity of the
existing regulations in Consolidated Rail
Corp. v. Darrone, 104 S. Ct. 1248 (1984). This

28 CFR Ch. | (7-1-06 Edition)

view misunderstands the Court’s actions in
Darrone. In that case the Court ruled on a se-
ries of issues, the most important of which
was under what circumstances section 504
applied to employment discrimination by re-
cipients. The Court did not concern itself ei-
ther directly or indirectly with the defini-
tion of ‘‘qualified handicapped person’ or
whether section 504 included limitations
based on ‘‘undue financial and administra-
tive burdens.”

Many commenters stated that the proposal
would change the definition of qualified
handicapped person for employment.
““‘Qualified handicapped person” is defined
for purposes of employment in 29 CFR
1613.702(f), which is made applicable to this
part by §39.140. Nothing in this part changes
existing regulations applicable to employ-
ment.

Many commenters assumed that the defini-
tion would have the effect of placing on the
handicapped person the burden of proving
that he or she is qualified. The definition has
been revised to make it clear that the agen-
cy has the burden of demonstrating that a
proposed modification would constitute a
fundamental alteration in the nature of its
program or activity. Furthermore, in dem-
onstrating that a modification would result
in such an alteration, the agency must fol-
low the procedures established in
§839.150(a)(2) and 39.160(d), which are dis-
cussed below, for demonstrating that an ac-
tion would result in undue financial and ad-
ministrative burdens. That is, the decision
must be made by the agency head or his or
her designee in writing after consideration of
all resources available for the program or ac-
tivity and must be accompanied by an expla-
nation of the reasons for the decision. If the
agency head determines that an action
would result in a fundamental alteration,
the agency must consider options that would
enable the handicapped person to achieve the
purpose of the program but would not result
in such an alteration.

Some commenters said that the definition
of ‘‘qualified handicapped person’ places
handicapped persons in a ‘‘Catch-22” situa-
tion: because only qualified handicapped per-
sons are protected by the statute, a deter-
mination that a person is not qualified would
make enforcement remedies unavailable to
that person. This concern is misplaced. If the
Department determined that a handicapped
person was not ‘‘qualified,”” the person could
use the procedures established by §39.170 to
challenge that determination, just as he or
she could challenge any other decision by
the agency that he or she believed to be dis-
criminatory.

Many commenters argued that the defini-
tion of ‘‘qualified handicapped person’ con-
fused what should be two separate inquiries:
whether a person meets essential eligibility
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requirements and, if so, whether accommo-
dation is required. They argued that the ref-
erence to ‘‘fundamental alteration’ in the
definition focuses attention on accommoda-
tions rather than on a handicapped person’s
abilities. As another commenter noted, how-
ever, the Supreme Court in Davis developed
the ‘‘fundamental alteration’ language in a
decision that was determining the nature
and scope of what constitutes a qualified
handicapped person. The Department con-
tinues to believe that the concept of ‘‘quali-
fied handicapped person’’ properly encom-
passes both the notion of ‘‘essential eligi-
bility requirements’ and the notion of pro-
gram modifications that might fundamen-
tally alter a program.

Some commenters argued that our anal-
ysis of Davis was inappropriate because Davis
was decided on the basis of individual facts
unique to that case or because Davis involved
federally assisted and not federally con-
ducted programs. While cases are decided on
the basis of specific factual situations,
courts, especially the Supreme Court, de-
velop general principles of law for use in ana-
lyzing facts. The Davis decision was the Su-
preme Court’s first comprehensive view of
section 504, a major new civil rights statute.
The Davis holding, that a person who cannot
achieve the purpose of a program without
fundamental changes in its nature is not a
‘‘qualified handicapped person,” is a general
principle, a statement by the Court on how
it views section 504. It is therefore necessary
to reflect it in the Department’s regulation.

Subparagraph (2) of the definition adopts
the existing definition in the coordination
regulation of ‘‘qualified handicapped person’’
with respect to services for programs receiv-
ing Federal financial assistance (28 CFR
41.32(b)). Under this part of the definition, a
qualified handicapped person is a handi-
capped person who meets the essential eligi-
bility requirements for participation in the
program or activity.

‘“Section 504.” This definition makes clear
that, as used in this regulation, ‘‘section 504"’
applies only to programs or activities con-
ducted by the agency and not to programs or
activities to which it provides Federal finan-
cial assistance.

Section 39.110 Self-evaluation

This section requires that the agency con-
duct a self-evaluation of its compliance with
section 504 within one year of the effective
date of this regulation. The self-evaluation
requirement is present in the existing sec-
tion 504 coordination regulation for pro-
grams or activities receiving Federal finan-
cial assistance (28 CFR 41.5(b)(2)). Experience
has demonstrated the self-evaluation process
to be a valuable means of establishing a
working relationship with handicapped per-
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sons that promotes both effective and effi-
cient implementation of section 504.

In response to preliminary comments that
the proposed rule had no specific criteria for
conducting a self-evaluation, we requested
comment on a proposed alternative in our
Supplemental Notice (49 FR 7792). We re-
ceived 64 comments, 57 of which were posi-
tive. The comments generally favored adop-
tion of the alternative section, instead of the
proposed section. We agree.

With respect to the applicability of the
Federal Advisory Committee Act (b U.S.C.
App. 1 et seq.) (FACA), several comments
were received. They argued that the FACA is
not intended to apply to meetings with a
self-evaluation group comprised of private
individuals because they are rather
unstructured, ad hoc meetings.

Authority for interpreting FACA was dele-
gated to the General Services Administra-
tion (GSA) by Executive Order 12024 in 1977.
Regulations issued by GSA place specific
limitations on the scope of the Act by delin-
eating examples of meetings or groups not
covered. 41 CFR part 101-6. GSA identified a
major issue in the promulgation of the regu-
lations to be the extent of applicability of
the Act

Some commenters believe, as a matter of
general policy, that advisory groups which
are not formally structured, which do not
have a continuing existence, which meet to
deal with specific issues, and whose meetings
do not constitute an established pattern of
conduct should not be covered under the Act.
* % * This rule reflects our judgment that
the exclusion of certain non-recurring meet-
ings from the Act’s coverage is fully con-
sistent with the statute, its legislative his-
tory, and judicial interpretation. * * * The
interim rule provides guidance for those
meetings between Federal officials and non-
Federal individuals which do not fall within
the scope of the Act, and for which a charter
and consultation with GSA is not required.

48 FR 19324 (Preamble to interim rules).

The regulations define
mittee’ in pertinent part as:

“advisory com-

Any committee, board, commission, coun-
cil, conference, panel, task force or other
similar group * * * established by * * * or
utilizced by * * * any agency official for the
purpose of obtaining advice or recommendations
on issues or policy which are within the scope
of his or her responsibilities.

41 CFR 101-6. 1003 (emphasis added).

In turn, ‘‘utilized” is defined in pertinent
part as a

group * * * which * * * agency official(s)
adopts, such as through institutional ar-
rangements, as a preferred source from which
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to obtain advice or recommendations on a spe-
cific issue or policy within the scope of his or
her responsibilities in the same manner as
that individual would obtain advice or rec-
ommendations from an established advisory
committee.

41 CFR 101-6.1003 (emphasis added).

The GSA regulation further provides that
the Act does not apply to

(g) Any meeting initiated by the President
or one or more Federal official [sic] for the
purpose of obtaining advice or recommenda-
tions from one individual;

(h) Except with respect to established advi-
sory committees:

(1) Any meeting with a group initiated by
the President or one or more Federal offi-
cial(s) for the purpose of exchanging facts or
information; or

(2) Any meeting initiated by a group with
the President or one or more Federal offi-
cial(s) for the purpose of expressing the
group’s view, provided that the President or
Federal official(s) does not use the group as
a preferred source of advice or recommenda-
tions;

* * * * *

(j) Any meeting initiated by a Federal offi-
cial(s) with more than one individual for the
purpose of obtaining the advice of individual
attendees and not for the purpose of utilizing
the group to obtain consensus advice or rec-
ommendations.

41 CFR 101-6.1004 (g), (h), and (j).

This final rule provides that the agency
shall provide an opportunity for interested
persons, including handicapped persons or
organizations representing handicapped per-
sons, to participate in the self-evaluation
process and development of transition plans
by submitting comments (both oral and writ-
ten).

Section 39.111 Notice

The Department received negative com-
ments on its omission of a paragraph rou-
tinely used in section 504 regulations for fed-
erally assisted programs requiring recipients
to inform interested persons of their rights
under section 504. In the Department’s Sup-
plemental Notice, we requested comments on
inclusion of specific regulatory language.
Fifty-four positive comments were received.
As a result, the Department has incor-
porated that new provision on notice into
the final rule. It appears as §39.111.

Section 39.111 requires the agency to dis-
seminate sufficient information to employ-
ees, applicants, participants, beneficiaries,
and other interested persons to apprise them
of rights and protections afforded by section
504 of this regulation. Methods of providing
this information include, for example, the
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publication of information in handbooks,
manuals, and pamphlets that are distributed
to the public to describe the agency’s pro-
grams and activities; the display of inform-
ative posters in service centers and other
public places; or the broadcast of informa-
tion by television or radio.

Section 39.111 is, in fact, a broader and
more detailed version of the proposed rule’s
requirement (at §39.160(d)) that the agency
provide handicapped persons with informa-
tion concerning their rights. Because §39.111
encompasses the requirements of proposed
§39.160(d), that latter paragraph has been de-
leted as duplicative.

Section 39.130 General prohibitions against dis-
crimination

Section 39.130 is an adaptation of the cor-
responding section of the section 504 coordi-
nation regulation for programs or activities
receiving Federal financial assistance (28
CFR 41.51). This regulatory provision at-
tracted relatively few public comments and
has not been changed from the proposed rule.

Paragraph (a) restates the nondiscrimina-
tion mandate of section 504. The remaining
paragraphs in §39.130 establish the general
principles for analyzing whether any par-
ticular action of the agency violates this
mandate. These principles serve as the ana-
lytical foundation for the remaining sections
of the regulation. If the agency violates a
provision in any of the subsequent sections,
it will also violate one of the general prohi-
bitions found in §39.130. When there is no ap-
plicable subsequent provision, the general
prohibitions stated in this section apply.

Paragraph (b) prohibits overt denials of
equal treatment of handicapped persons. The
agency may not refuse to provide a handi-
capped person with an equal opportunity to
participate in or benefit from its program
simply because the person is handicapped.
Such blatantly exclusionary practices often
result from the use of irrebuttable presump-
tions that absolutely exclude certain classes
of disabled persons (e.g., epileptics, hearing-
impaired persons, persons with heart ail-
ments) from participation in programs or ac-
tivities without regard to an individual’s ac-
tual ability to participate. Use of an
irrebuttable presumption is permissible only
when in all cases a physical condition by its
very nature would prevent an individual
from meeting the essential eligiblity re-
quirements for participation in the activity
in question. It would be permissible, there-
fore, to exclude without an individual eval-
uation all persons who are blind in both eyes
from eligibility for a license to operate a
commercial vehicle in interstate commerce;
but it may not be permissible to disqualify
automatically all those who are blind in just
one eye.
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In addition, section 504 prohibits more
than just the most obvious denials of equal
treatment. It is not enough to admit persons
in wheelchairs to a program if the facilities
in which the program is conducted are inac-
cessible. Subparagraph (b)(1)(iii), therefore,
requires that the opportunity to participate
or benefit afforded to a handicapped person
be as effective as that afforded to others. The
later sections on program accessibility
(8§39.149-39.151) and communications (§39.160)
are specific applications of this principle.

Despite the mandate of paragraph (d) that
the agency administer its programs and ac-
tivities in the most integrated setting appro-
priate to the needs of qualified handicapped
persons, subparagraph (b)(1)(iv), in conjunc-
tion with paragraph (d), permits the agency
to develop separate or different aids, bene-
fits, or services when necessary to provide
handicapped persons with an equal oppor-
tunity to participate in or benefit from the
agency’s programs or activities. Subpara-
graph (b)(1)(iv) requires that different or sep-
arate aids, benefits, or services be provided
only when necessary to ensure that the aids,
benefits, or services are as effective as those
provided to others. Even when separate or
different aids, benefits, or services would be
more effective, subparagraph (b)(2) provides
that a qualified handicapped person still has
the right to choose to participate in the pro-
gram that is not designed to accommodate
handicapped persons.

Subparagraph (b)(1)(v) prohibits the agen-
cy from denying a qualified handicapped per-
son the opportunity to participate as a mem-
ber of a planning or advisory board.

Subparagraph (b)(1)(vi) prohibits the agen-
cy from limiting a qualified handicapped per-
son in the enjoyment of any right, privilege,
advantage, or opportunity enjoyed by others
receiving any aid, benefit, or service.

Subparagraph (b)(3) prohibits the agency
from utilizing criteria or methods of admin-
istration that deny handicapped persons ac-
cess to the agency’s programs or activities.
The phrase ‘‘criteria or methods of adminis-
tration” refers to official written agency
policies and to the actual practices of the
agency. This subparagraph prohibits both
blatantly exclusionary policies or practices
and nonessential policies and practices that
are neutral on their face, but deny handi-
capped persons an effective opportunity to
participate.

Subparagraph (b)(4) specifically applies the
prohibition enunciated in §39.130(b)(3) to the
process of selecting sites for construction of
new facilities or existing facilities to be used
by the agency. Subparagraph (b)(4) does not
apply to construction of additional buildings
at an existing site.

Subparagraph (b)(5) prohibits the agency,
in the selection of procurement contractors,
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from using criteria that subject qualified
handicapped persons to discrimination on
the basis of handicap.

Subparagraph (b)(6) prohibits the agency
from discriminating against qualified handi-
capped persons on the basis of handicap in
the granting of licenses or certification. A
person is a ‘‘qualified handicapped person’’
with respect to licensing or certification, if
he or she can meet the essential eligibility
requirements for receiving the license or cer-
tification (see §39.103).

In addition, the agency may not establish
requirements for the programs or activities
of licensees or certified entities that subject
qualified handicapped persons to discrimina-
tion on the basis of handicap. For example,
the agency must comply with this require-
ment when establishing safety standards for
the operations of licensees. In that case the
agency must ensure that standards that it
promulgates do not discriminate in an im-
permissible manner against the employment
of qualified handicapped persons.

Subparagraph (b)(6) does not extend sec-
tion 504 directly to the programs or activi-
ties of licensees or certified entities them-
selves. The programs or activities of Federal
licensees or certified entities are not them-
selves federally conducted programs or ac-
tivities nor are they programs or activities
receiving Federal financial assistance mere-
ly by virtue of the Federal license or certifi-
cate. However, as noted above, section 504
may affect the content of the rules estab-
lished by the agency for the operation of the
program or activity of the licensee or cer-
tified entity, and thereby indirectly affect
limited aspects of its operations.

Twenty-three commenters argued that the
regulation should extend to the activities of
licensees or certified entities, citing Commu-
nity Television of Southern California v.
Gottfried, 103 S. Ct. 885 (1983). In that case,
the Court held that section 504 as applied to
federally assisted programs did not require
the Federal Communications Commission to
prohibit discrimination on the basis of hand-
icap by licensed broadcasters, but that ‘‘the
policies underlying the Communications
Act” might authorize the Commission to
issue a regulation governing such discrimi-
nation. The Court did not, however, indicate
that section 504 itself could serve as the
source of such regulatory authority.

The Court has held that ‘‘the use of the
words ‘public interest’ in a regulatory stat-
ute is not a broad license to promote the
general public welfare. Rather the words
take meaning from the purposes of the regu-
latory legislation.” National Association for
the Advancement of Colored People v. Federal
Power Commission, 425 U.S. 662, 669 (1976). In
our view, section 504 does not of itself extend
an agency’s regulatory authority to the ac-
tivities of licensees or certified entities.
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Where an agency has existing regulatory au-
thority that is broad enough to enable it to
establish a nondiscrimination requirement
for its licensees or certified entities, section
504 may support the exercise of that author-
ity. Because the Department of Justice has
no such underlying authority, it cannot pro-
hibit discrimination by licensees.

Twenty-two commenters objected to the
omission of a paragraph from the regulations
for federally assisted programs that pro-
hibits a recipient from providing significant
assistance to an organization that discrimi-
nates. To the extent that assistance from the
agency would provide significant support to
an organization, it would constitute Federal
financial assistance and the organization, as
a recipient of such assistance, would be cov-
ered by the agency’s section 504 regulation
for federally assisted programs. The regu-
latory ‘‘significant assistance’ provision,
however, would be inappropriate in a regula-
tion applying only to federally conducted
programs or activities.

Paragraph (c) provides that programs con-
ducted pursuant to Federal statute or Execu-
tive order that are designed to benefit only
handicapped persons or a given class of
handicapped persons may be limited to those
handicapped persons.

Paragraph (d), discussed above, provides
that the agency must administer programs
and activities in the most integrated setting
appropriate to the needs of qualified handi-
capped persons.

Section 39.140 Employment

Section 39.140 prohibits discrimination on
the basis of handicap in employment by the
agency. Comments on proposed §39.140 iden-
tified two types of problems. First, several
commenters felt that the rule’s treatment of
employment was not sufficiently comprehen-
sive. They pointed out that the rule does not
enumerate the employment practices cov-
ered (e.g., hiring, promotion, assignment); it
does not say what must be done to avoid or
correct possible discrimination (e.g., reason-
able accommodation, review of preemploy-
ment tests, limitations on preemployment
inquiries and the use of medical examina-
tions); nor does it define a ‘‘qualified handi-
capped person’’ with respect to employment.

Second, one commenter objected to the
rule’s adoption of ‘‘the definitions, require-
ments and procedures of section 501 of the
Rehabilitation Act’ as established in rules
of the Equal Employment Opportunity Com-
mission (EEOC) at 29 CFR part 1613. This
commenter argued that EEOC’s rules on
physical examinations were too restrictive
and claimed that the proposed rule did not
limit employment coverage to the program
conducted by the Federal government in a
manner similar to the ‘‘program or activity”’
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limitation on coverage of programs receiving
Federal financial assistance. Finally, the
commenter asserted that reliance on section
501 was misplaced because that section of the
Rehabilitation Act requires affirmative ac-
tion whereas section 504, which the rule im-
plements, contains only a nondiscrimination
requirement.

The original notice of proposed rulemaking
explained that the regulation is in accord
with Prewitt v. United States Postal Service, 662
F.2d 292 (5th Cir. 1981), which held that Con-
gress intended section 504 to cover the em-
ployment practices of Executive agencies. In
Prewitt, the court also held that, in order to
give effect to sections 501 and 504, both of
which cover Federal employment, the ad-
ministrative procedures of section 501 must
be followed. Accordingly, the proposed rule
adopted the definitions, requirements and
procedures of section 501 as established in
EEOC’s rules.

The final rule has not been changed. The
Department intends to avoid duplicative,
competing or conflicting standards under the
Rehabilitation Act with respect to Federal
employment. While the rule could define
terms with respect to employment and enu-
merate what practices are covered and what
requirements apply, reference to the Govern-
ment-wide rules of the Equal Employment
Opportunity Commission is sufficient and
avoids duplication. The class of Federal em-
ployees and applicants for employment cov-
ered by section 504 is identical to or sub-
sumed within that covered by section 501. To
apply different or lesser standards to persons
alleging violations of section 504 could lead
unnecessarily to confusion in the enforce-
ment of the Rehabilitation Act with respect
to Federal employment.

Section 39.149 Program accessibility: Discrimi-
nation prohibited

The proposed regulation did not contain a
general statement of the program accessi-
bility requirement similar to that appearing
in the section 504 coordination regulation for
federally assisted programs (28 CFR 41.56).
The decision not to include this language in
the proposed regulation created the
misperception that a change in substance
was intended. In order to remedy this mis-
understanding, the Supplemental Notice re-
quested comments on explicitly including it.
Sixty-two commenters favored inclusion of
the specific regulatory language that was
published in the Supplemental Notice. Con-
sequently, the final rule has been revised to
include the language of the Supplemental
Notice. The language appears at §39.149.

Section 39.150 Program accessibility: Existing
facilities
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This regulation adopts the program acces-
sibility concept found in the existing section
504 coordination regulation for programs or
activities receiving Federal financial assist-
ance (28 CFR 41.57), with certain modifica-
tions. Thus, §39.150 requires that the agen-
cy’s program or activity, when viewed in its
entirety, be readily accessible to and usable
by handicapped persons. The regulation also
makes clear that the agency is not required
to make each of its existing facilities acces-
sible (§39.150(a)(1)). However, §39.150, unlike
28 CFR 41.56-41.57, places explicit limits on
the agency’s obligation to ensure program
accessibility (§39.150(a)(2)). This provision
provoked 959 comments, the largest number
received on any single issue. Most com-
menters sought the deletion of the ‘“‘undue fi-
nancial and administrative burdens” lan-
guage from the regulation. On the basis of
preliminary comments on this paragraph,
the Department published clarifying lan-
guage in its Supplemental Notice. The final
version includes that clarification.

The ‘‘undue financial and administrative
burdens’ language (found at §§39.150(a)(2)
and 39.160(d)) is based on the Supreme
Court’s Davis holding that section 504 does
not require program modifications that re-
sult in a fundamental alteration in the na-
ture of a program, and on the Court’s state-
ment that section 504 does not require modi-
fications that would result in ‘‘undue finan-
cial and administrative burdens.” 442 U.S. at
412. Since Davis, circuit courts have applied
this limitation on a showing that only one of
the two ‘‘undue burdens’ would be created as
a result of the modification sought to be im-
posed under section 504. See, e.g., Dopico V.
Goldschmidt, supra; American Public Transit
Association v. Lewis, supra (APTA). In APTA
the United States Court of Appeals for the
District of Columbia Circuit applied the
Davis language and invalidated the section
504 regulations of the Department of Trans-
portation (DOT). The court in APTA noted
‘““that at some point a transit system’s re-
fusal to take modest, affirmative steps to ac-
commodate handicapped persons might well
violate section 504. But DOT’s rules do not
mandate only modest expenditures. The reg-
ulations require extensive modifications of
existing systems and impose extremely
heavy financial burdens on local transit au-
thorities.” 6565 F.2d at 1278.

The inclusion of subparagraph (a)(2) is an
effort to conform the agency’s regulation
implementing section 504 to the Supreme
Court’s interpretation of the statute in Davis
as well as to the decisions of lower courts
following the Davis opinion. This subpara-
graph acknowledges, in light of recent case
law, that, in some situations, certain accom-
modations for a handicapped person may so
alter an agency’s program or activity, or en-
tail such extensive costs and administrative
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burdens that the refusal to undertake the ac-
commodations is not discriminatory. The
failure to include such a provision could lead
to judicial invalidation of the regulation or
reversal of a particular enforcement action
taken pursuant to the regulation.

Many commenters argued that the Su-
preme Court’s decision in Davis did not re-
quire inclusion of an undue burdens defense
in this regulation. These commenters as-
serted that the holding in Davis was that the
plaintiff was not a qualified handicapped per-
son and that the subsequent reference to
“undue financial and administrative bur-
dens” was mere dicta. These commenters
overlook the interpretations of Davis pro-
vided by the Federal circuit court cases men-
tioned above. The APTA and Dopico decisions
make it clear that financial burdens can
limit the obligation to comply with section
504. See also New Mexico Association for Re-
tarded Citicens v. New Mexico, 678 F.2d 847
(10th Cir. 1982).

Many commenters argued that inclusion of
the undue burdens defense was inconsistent
with the position taken by Vice President
Bush in his letter of March 21, 1983, in which
he announced the Administration’s decision
not to revise the coordination regulation for
federally assisted programs. The decision to
include the undue burdens defense represents
no contradiction with the position taken by
Vice President Bush on the guidelines for
federally assisted programs. In his letter the
Vice President stated that ‘‘extensive change
of the existing 504 coordination regulations
was not required, and that with respect to
those few areas where clarification might be
desirable, the courts are currently providing
useful guidance and can be expected to con-
tinue to do so in the future.”” One element of
that ‘‘useful guidance’ obviously comes from
interpretations of the Davis decision by the
lower Federal courts.

The Department has carefully considered
the comments on the process that the De-
partment should follow in determining
whether a program modification would re-
sult in undue financial and administrative
burdens. The Department intends to be guid-
ed by six principles in its application of the
“fundamental alteration” and ‘“‘undue finan-
cial and administrative burdens’’ language.

First, because of the extensive resources
and capabilities that could properly be
drawn upon for section 504 purposes by a
large Federal agency like the Department of
Justice, the Department explicitly acknowl-
edges that, in most cases, making a Depart-
ment program accessible will likely not re-
sult in undue burdens. Second, the burden of
proving that the accommodation request will
result in a fundamental alteration or undue
burdens has been placed squarely on the De-
partment of Justice, not on the handicapped
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person. Third, in determining whether finan-
cial and administrative burdens are undue,
the Department is to consider all Depart-
ment resources available for use in the fund-
ing and operation of the conducted program.
Fourth, the ‘‘fundamental alteration’/
‘“‘undue burdens’ decision is to be made by
the Attorney General or his designee and
must be accompanied by a written statement
of reasons for reaching such a conclusion.
Fifth, if a disabled person disagrees with the
Attorney General’s finding, he or she can file
a complaint under the complaint procedures
established by the final regulation. A signifi-
cant feature of this complaint adjudication
procedure is the availability of a hearing be-
fore an independent administrative law
judge under the due process protections of
the Administrative Procedure Act. Sixth and
finally, even if there is a determination that
making a program accessible will fundamen-
tally alter the nature of the program, or will
result in undue financial and administrative
burdens, the Department must still take ac-
tion, short of that outer limit, that will open
participation in the Department’s program
to disabled persons to the fullest extent pos-
sible.

One hundred and eighty-one commenters
on the Supplemental Notice objected to the
provision that the ‘“‘undue burdens’ decision
would be based on consideration of ‘“‘all agen-
cy resources available for use in the funding
and operation of the conducted program,”
arguing that it should be based on the re-
sources of the agency as a whole. Some ar-
gued that this formulation was required be-
cause all agency resources come from tax-
payer monies and should not be used to sup-
port discrimination.

The Department’s entire budget is an inap-
propriate touchstone for making determina-
tions as to undue financial and administra-
tive burdens. Many parts of the Depart-
ment’s budget are earmarked for specific
purposes and are simply not available for use
in making the Department’s programs acces-
sible to disabled persons. For example, funds
for the operation of the Bureau of Prisons
are unavailable for defraying the cost of a
sign language interpreter at a deportation
hearing conducted by the Immigration and
Naturalization Service. There are extensive
resources available to the Department and it
is expected that the Department will, only
on very rare occasions, be faced with ‘“‘undue
burdens” in meeting the program accessi-
bility or communications sections of the reg-
ulation.

One commenter said that the term ‘“‘undue
hardship” used in regulations for federally
assisted programs is more specific and less
discriminatory than the term ‘‘undue bur-
dens.” The term ‘‘undue hardship’ is a term
of art used in connection with employment.
The term ‘‘undue burdens’ is taken from the
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Supreme Court’s opinion in Davis and is ap-
propriately included in this regulation.

Some commenters argued that section 504
creates an absolute right to access, and that
cost cannot limit this right, although it may
be a factor in determining timeframes for
compliance. Section 504 does not create an
absolute right to access. The Supreme Court
stated in Dawvis that recipients need not un-
dertake modifications to their programs to
meet the requirements of section 504 that
would result in ‘‘undue financial and admin-
istrative burdens.”” This understanding of
section 504 and its implementing regulations
for federally assisted programs is shared by
the lower Federal courts, which have rou-
tinely applied the ‘‘undue burdens’ limita-
tion to accessibility issues. Congress sug-
gested no different interpretation of section
504 when applying it to federally conducted
programs. Spreading the cost of compliance
over a period of time is, however, one way of
avoiding undue financial and administrative
burdens, and the Department will consider
that as an option whenever it considers as-
serting that defense.

Paragraph (b) sets forth a number of means
by which program accessibility may be
achieved, including redesign of equipment,
reassignment of services to accessible build-
ings, and provision of aides. In choosing
among methods, the agency shall give pri-
ority consideration to those that will be con-
sistent with provision of services in the most
integrated setting appropriate to the needs
of handicapped persons. Structural changes
in existing facilities are required only when
there is no other feasible way to make the
agency’s program accessible. The agency
may comply with the program accessibility
requirement by delivering services at alter-
nate accessible sites or making home visits
as appropriate.

Paragraphs (c¢) and (d) establish time peri-
ods for complying with the program accessi-
bility requirement. As currently required for
federally assisted programs by 28 CFR
41.57(b), the agency must make any nec-
essary structural changes in facilities as
soon as practicable, but in no event later
than three years after the effective date of
this regulation. Where structural modifica-
tions are required, a transition plan shall be
developed within six months of the effective
date of this regulation. Aside from struc-
tural changes, all other necessary steps to
achieve compliance shall be taken within
sixty days.

Section 39.151 Program accessibility: New con-
struction and alterations

Overlapping coverage exists with respect
to new construction under section 504, sec-
tion 502 of the Rehabilitation Act of 1973, as
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amended (29 U.S.C 792), and the Architec-
tural Barriers Act of 1968, as amended (42
U.S.C. 4151-4157). Section 39.151 provides that
those buildings that are constructed or al-
tered by, on behalf of, or for the use of the
agency shall be designed, constructed, or al-
tered to be readily accessible to and usable
by handicapped persons in accordance with
41 CFR 101-19.600 to 101-19.607. This standard
was promulgated pursuant to the Architec-
tural Barriers Act of 1968, as amended (42
U.S.C. 4151-4157). It is appropriate to adopt
the existing Architectural Barriers Act
standard for section 504 compliance because
new and altered buildings subject to this reg-
ulation are also subject to the Architectural
Barriers Act and because adoption of the
standard will avoid duplicative and possibly
inconsistent standards.

Existing buildings leased by the agency
after the effective date of this regulation are
not required to meet the new construction
standard. They are subject, however, to the
requirements of §39.150.

A commenter has recommended that the
regulation should require that buildings
leased after the effective date of the regula-
tion should meet the new construction
standards of §39.151, rather than the program
accessibility standard for existing facilities
in §39.150. Federal practice under section 504
has always treated newly leased buildings as
subject to the existing facility program ac-
cessibility standard. Unlike the construction
of new buildings where architectural barriers
can be avoided at little or no cost, the appli-
cation of new construction standards to an
existing building being leased raises the
same prospect of retrofitting buildings as the
use of an existing Federal facility, and the
Department believes the same program ac-
cessibility standard should apply to both
owned and leased existing buildings.

Section 39.160 Communications

Section 39.160 requires the agency to take
appropriate steps to ensure effective commu-
nication with personnel of other Federal en-
tities, applicants, participants, and members
of the public. These steps include procedures
for determining when auxiliary aids are nec-
essary under §39.160(a)(1) to afford a handi-
capped person an equal opportunity to par-
ticipate in, and enjoy the benefits of, the
agency’s program or activity. They also in-
clude an opportunity for handicapped per-
sons to request the auxiliary aids of their
choice. This expressed choice shall be given
primary consideration by the agency
(§39.160(a)(1)(1)). The agency shall honor the
choice unless it can demonstrate that an-
other effective means of communication ex-
ists or that use of the means chosen would
not be required under §39.160(d). That para-
graph limits the obligation of the agency to
ensure effective communication in accord-
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ance with Davis and the circuit court opin-
ions interpreting it (see supra preamble
§39.150(a)(2)). Unless not required by
§39.160(d), the agency shall provide auxiliary
aids at no cost to the handicapped person.

In some circumstances, a notepad and
written materials may be sufficient to per-
mit effective communication with a hearing-
impaired person. In many circumstances,
however, they may not be, particularly when
the information being communicated is com-
plex or exchanged for a lengthy period of
time (e.g., a meeting) or where the hearing-
impaired applicant or participant is not
skilled in spoken or written language. In
these cases, a sign language interpreter may
be appropriate. For vision-impaired persons,
effective communication might be achieved
by several means, including readers and
audio recordings. In general, the agency in-
tends to inform the public of (1) the commu-
nications services it offers to afford handi-
capped persons an equal opportunity to par-
ticipate in or benefit from its programs or
activities, (2) the opportunity to request a
particular mode of communication, and (3)
the agency’s preferences regarding auxiliary
aids when several different modes are effec-
tive.

The agency shall ensure effective commu-
nication with vision-impaired and hearing-
impaired persons involved in hearings con-
ducted by the agency, e.g., INS deportation
proceedings. Auxiliary aids in these pro-
ceedings must be afforded where they are
necesssary to ensure effective communica-
tion at the proceedings. When sign language
interpreters are necessary, the agency may
require that it be given reasonable notice
prior to the proceeding of the need for an in-
terpreter. Moreover, the agency need not
provide individually prescribed devices, read-
ers for personal use or study, or other de-
vices of a personal nature (§39.160(a)(1)(ii)).
For example, the agency need not provide
eye glasses or hearing aids to applicants or
participants in its programs. Similarly, the
regulation does not require the agency to
provide wheelchairs to persons with mobility
impairments.

Some commenters suggested that the De-
partment’s language in §39.160(a)(1)(ii) that
states that the agency need not provide indi-
vidually prescribed devices or readers for
personal use or study be modified to state
that such devices are not required for ‘‘non-
program material.”” This suggestion has not
been adopted because it is less clear than the
existing formulation, which is intended to
distinguish between communications that
are necessary to obtain the benefits of the
federal programs and those that are not and
which parallels the requirements of the Fed-
eral government’s section 504 regulations for
federally assisted programs. For example, a
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federally operated library would have to en-
sure effective communication between its li-
brarian and a patron, but not between the
patron and a friend who had accompanied
him or her to the library.

Several comments suggested that the defi-
nition of auxiliary aids should include at-
tendant services that may be needed to aid
disabled persons to travel to meetings. Other
comments recommended that in some cases
attendant services may be an appropriate
auxiliary aid to achieve program
accessiblity.

The Department has not adopted the ap-
proach recommended by these comments.To
the extent that the services of an attendant
are not directly related to a federally con-
ducted program or activity, it would be inap-
propriate to require them at Federal ex-
pense. For example, the services of a sign
language interpreter make a workshop as
available to any deaf participant as it is to
other participants. The need for services of
interpreters arises directly out of the presen-
tation of information in a form that can be
understood by hearing persons. However, the
Department views the services of an attend-
ant for a disabled person as generally per-
sonal in nature and not directly related to
the federally conducted program.

A different conclusion, however, might be
reached for Federal employees or other per-
sons traveling for the agency. Where a dis-
abled person who is unable to travel without
an attendant is required to perform official
travel, the travel expenses of an attendant,
including per diem and transportation ex-
penses, may be paid by the Department. See
5 U.S.C. 3102(d) (1982).

Paragraph (b) requires the agency to pro-
vide information to handicapped persons
concerning accessible services, activities,
and facilities. Paragraph (c) requires the
agency to provide signage at inaccessible fa-
cilities that directs users to locations with
information about accessible facilities.

Section 39.170 Compliance procedures

Section 39.170 establishes a detailed com-
plaint processing and review procedure for
resolving allegations of discrimination in
violation of section 504 in the Department of
Justice’s programs and activities. The 1978
amendments to section 504 failed to provide
a specific statutory remedy for violations of
section 504 in federally conducted programs.
The amendment’s legislative history sug-
gesting parallelism between section 504 for
federally conducted and federally assisted
programs is unhelpful in this area because
the fund termination mechanism used in sec-
tion 504 federally assisted regulations de-
pends on the legal relationship between a
Federal funding agency and the recipients to
which the Federal funding is extended. The
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Department has decided that the most effec-
tive and appropriate manner in which to en-
force section 504 in the federally conducted
area is through an equitable complaint reso-
lution process. Section 39.170 establishes this
process.

The complaint process in the final rule is
substantially the same as the one that the
Department proposed. The Department re-
ceived 57 comments on this section. These
comments did not question the use of a com-
plaint-responsive enforcement scheme as ap-
propriate for section 504 for federally con-
ducted programs. The Department continues
to view its specific proposal as satisfactory.

Paragraph (a) specifies that paragraphs (c)
through (1) of this section establish the pro-
cedures for processing complaints other than
employment complaints. Paragraph (b) pro-
vides that the agency will process employ-
ment complaints according to procedures es-
tablished in existing regulations of the EEOC
(29 CFR part 1613) pursuant to section 501 of
the Rehabilitation Act of 1973 (29 U.S.C. 791).

Paragraph (c) vests in the Responsible Offi-
cial the responsibility for the overall man-
agement of the 504 compliance program.
‘“‘Responsible Official’’ or ‘Official,” as de-
fined in §39.103, refers to the Director of
Equal Employment Opportunity, who is des-
ignated as the official responsible for coordi-
nating implementation of compliance proce-
dures set forth in §39.170. The definition of
““‘Official”’ includes other Department Offi-
cials to whom authority has been delegated
by the Official. The Assistant Attorney Gen-
eral for Administration has been designated
as the Director of Equal Employment Oppor-
tunity for the Department. See 28 CFR
42.2(a).

Although one person has responsibility
both for administering the Equal Employ-
ment Opportunity Program for the Depart-
ment and for coordinating implementation
of the compliance procedures under this
part, the procedures for carrying out these
two responsibilities are different. The Offi-
cial would follow the procedures for enforc-
ing equal employment opportunity, as set
forth in 29 CFR part 1613, only for complaints
alleging employment discrimination (see
§39.170(b)). Other complaints would be proc-
essed under the procedures in §39.170. Au-
thority for processing complaints of employ-
ment discrimination has been delegated to
Equal Employment Opportunity Officers in
some Department components, and it is ex-
pected that authority for enforcing this part
will be similarly delegated.

Subparagraphs (d) (1) and (3) provide that
any person who believes that he or she has
been discriminated against may file a com-
plaint within 180 days from the date of the
alleged discrimination. The Official may ex-
tend the time limit when the complainant
shows good cause. Good cause could be found
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if, for example, (1) the complainant mistak-
enly filed with the wrong agency and was not
informed of the mistake within the 180 days;
or (2) the complainant could not reasonably
be expected to know of the act or event said
to be discriminatory.

Several commenters argued that the pro-
posed rule unnecessarily restricted the right
to file a complaint by not allowing an indi-
vidual victim of discrimination to authorize
a representative to file on his or her behalf.
The final rule permits filing by the author-
ized representative of an individual victim,
or, in the case of class discrimination, of a
member of the class, as well as by an indi-
vidual victim or class member. The final rule
has been revised to make it clear that com-
plaints alleging that a specific class of per-
sons has been discriminated against may
only be filed by a member of that specific
class or by a representative authorized to
file the complaint by a member of that class
(§39.170(d)(1)).

The Federal Bureau of Prisons has estab-
lished an Administrative Remedy Procedure
for handling grievances of inmates of Fed-
eral penal institutions (28 CFR part 542).
This procedure allows an inmate to file a for-
mal written complaint with the Warden of
the Institution or with the Regional Direc-
tor. While these remedies are not a sub-
stitute for the right to an independent inves-
tigation by a civil rights office and appeal to
the Complaint Adjudication Officer, the final
rule requires inmates to exhaust these proce-
dural remedies before filing a complaint with
the Official. The time period for filing a com-
plaint with the Official would be extended by
the time spent exhausting these remedies.
This requirement applies only to inmates
and does not extend to visitors and employ-
ees.

The Department received several com-
ments on how prisoners’ complaints should
be handled. Some of them suggested that
both the discrimination procedure and the
prison grievance procedures should be in-
voked simultaneously. The Department be-
lieves that this proposal would require the
unnecessary duplication of efforts without
materially enhancing results. The Bureau of
Prisons reported that thousands of inmate
complaints were filed in 1983 alone and that
several court decisions have held that the in-
mate administrative remedy procedure must
be exhausted before suit can be filed. Al-
though the volume of complaints by prison
inmates might be burdensome, it is not pos-
sible now to forecast the number that will be
filed. The Department believes, however,
that handicapped prisoners must be afforded
the right to have their complaints inves-
tigated by an office that specializes in dis-
crimination complaints, including section
504 complaints, as well as the right to appeal
to the Complaint Adjudication Officer. It is
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expected that the requirement that inmates
first exhaust prison administrative remedies
will be effective in resolving most meri-
torious complaints. It may be necessary, of
course, for the Department to provide addi-
tional resources to handle complaints filed
under the new regulation.

Subparagraph (d)(2) requires that the name
and identity of a complainant be held in con-
fidence unless he or she waives that right in
writing and except to the extent necessary
for compliance purposes.

Complaints may be mailed or delivered to
the Attorney General, the Responsible Offi-
cial, or other agency officials. Complaints
received by any agency official other than
the Responsible Official must be forwarded
immediately to the Responsible Official (sub-
paragraph (d)4)).

Paragraph (e) requires the agency to send
to the Architectural and Transportation
Barriers Compliance Board a copy of any
complaint alleging that a building or facility
subject to the Architectural Barriers Act or
section 502 was designed, constructed, or al-
tered in a manner that does not provide
ready access to and use by handicapped per-
sons.

The Official is required to accept all com-
plete complaints over which the agency has
jurisdiction (§39.170(f)(1)). If the Official de-
termines that the agency does not have ju-
risdiction over a complaint, the Official shall
promptly notify the complainant and make
reasonable efforts to refer the complaint to
the appropriate entity of the Federal govern-
ment (§39.170(£)(3)).

If a complaint is not complete when it is
filed, the Official must notify the complain-
ant within 30 days that additional informa-
tion is needed. The complainant must fur-
nish the necessary information within 30
days of receipt of the notice, or the com-
plaint will be dismissed without prejudice.
Filing an incomplete complaint within 180
days from the date of the alleged discrimina-
tion satisfies the requirement of subpara-
graph (d)(3), but the timeframes governing
the Official’s other obligations to process the
complaint (see, e.g., §39.170(g)(1), §39.170(h))
do not begin to operate until the Official re-
ceives a complete complaint.

Within 180 days of receipt of the complete
complaint, the Official is to investigate the
complaint, attempt an informal resolution,
and, if informal resolution is not achieved,
issue a letter of findings (§39.170(h)). Within
the time limit, the Official should make
every effort to achieve informal resolution
whenever possible.

In response to a suggestion from a com-
menter, the Department no longer refers to
the letter of findings as ‘‘preliminary.” The
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word ‘‘preliminary’ has been deleted be-
cause, if there is no appeal, the determina-
tion made in the letter of findings will con-
stitute the final agency decision.

Paragraph (h) requires that the Official’s
letter be sent to the complainant and re-
spondent, and that it contain findings of fact
and conclusions of law, the relief granted if
discrimination is found, and notice of the
right to appeal. The regulation provides that
a party may appeal the Official’s letter or
findings to the Complaint Adjudication Offi-
cer (CAO). If neither party files an appeal
from the letter of findings within 30 days
after receipt of the letter, the letter will con-
stitute the final decision of the agency
(§39.170(1)(4)).

The Department’s final rule provides an
opportunity for a hearing before an adminis-
trative law judge (ALJ). The ALJ would
make a recommended decision to the CAO,
who would make the final agency decision.
The purpose of the hearing is to provide a
forum in which the complainant or respond-
ent can have an opportunity to be heard,
confront witnesses, and present evidence so
that an administrative law judge can issue a
recommended decision that is well-reasoned
and justified on the basis of the evidence pre-
sented.

The opportunity for a hearing before an
ALJ assures more impartiality and the ap-
pearance of more impartiality than a deci-
sion made by one agency official concerning
other officials of the same agency. The De-
partment expects that agency decisions
based on a hearing record would more likely
survive later judicial review.

Under the regulation, another person or or-
ganization would be allowed to participate as
a third party or amicus curiae if the ALJ de-
termines that the petitioner has a legitimate
interest in the proceedings, that participa-
tion will not duly delay the outcome, and
that petitioner’s participation may con-
tribute materially to the disposition of the
proceedings.

The Department received comments on the
proposed opportunity for a hearing before an
administrative law judge. Some commenters
were primarily concerned that by invoking a
hearing before the ALJ with the procedural
safeguards adopted from the Administrative
Procedure Act (APA) (b U.S.C. 554-557), the
complainant would lose the right to a de
novo review of the agency’s final decision,
because the APA allows a Federal court only
to determine if the agency’s final decisions
are ‘‘arbitrary and capricious” (6 TU.S.C.
706(2)(A)). It is beyond our jurisdiction to
specify that a de novo review is available to
complaints seeking judicial review of final
agency decisions. This issue is for the courts
to decide. That is also true for the issue of
the availability of a private right of action,
either without invoking our compliance pro-
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cedures or after the issuance of letters of
findings.

Given the inherent conflicts of interest in
situations where complaints allege discrimi-
nation on the part of the Department, it is
critically important to ensure that a com-
plaint be reviewed in a fair, independent
process. The availability of a hearing before
an independent ALJ would provide the ap-
pearance as well as the actuality of an im-
partial compliance mechanism. The Depart-
ment has therefore included the provision for
a hearing in the final regulation.

One comment requested the addition of a
provision whereby the Department would
award attorneys fees to complainants. An-
other comment suggested that the Equal Ac-
cess to Justice Act (5 U.S.C. 504) might pro-
vide for the award of fees. Nothing contained
in title V of the Rehabilitation Act provides
for the agency award of attorneys fees in ad-
ministrative proceedings other than those
involving Federal employment. Nor does the
EAJA and the Department’s implementing
regulations at 28 CFR part 24 provide for
such awards in hearings conducted under
§39.170(k). We have therefore included no at-
torneys fee provision in the current regula-
tions.

Under paragraph (1), the CAO renders a
final agency decision after appeal without a
hearing or after a hearing. The CAO directs
appropriate remedial action if discrimina-
tion is found. The CAO’s decision will in-
volve reviewing the entire file, including the
investigation report, letter of findings, and,
if a hearing was held, the hearing record and
recommended decision of the administrative
law judge. The decision shall be made within
60 days of receipt of the complaint file or the
hearing record.

One commenter objected to the require-
ment in subparagraph (1)(1) that the CAO ex-
plain specifically a decision to reject or mod-
ify the ALJ’s proposed findings, arguing that
it would inappropriately limit the CAO’s
consideration of the issues. We have adopted
the suggestion and eliminated the require-
ment.

In response to recommendations from the
Department’s CAO and the Drug Enforce-
ment Administration’s ALJ, some changes
have been made in the compliance proce-
dures. Among the changes are a new require-
ment that the ALJ provide findings to all
parties, not just the CAO, an added provision
for filing exceptions to an ALJ’s rec-
ommended decision, a delineation of the au-
thorities of the ALJ, and a clarification of
the responsibility for supervising compliance
with the final agency decision between the
Responsible Official and the CAO.

The Department also received some com-
ments on the appropriateness of providing
for an appeal by either the complainant or
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respondent. Some commenters objected to
allowing a respondent to obtain an adminis-
trative appeal because it could delay rem-
edying discrimination. On the other hand, an
impartial adjudicatory mechanism would re-
quire that opportunity is provided for both
sides to appeal. For this reason, the Depart-
ment finds it necessary and appropriate for
both complainant and respondent to have
the right to an administrative appeal.

PART 40—STANDARDS FOR INMATE
GRIEVANCE PROCEDURES

Subpart A—Minimum Standards for Inmate
Grievance Procedures

Sec.
40.1
40.2
40.3
40.4
40.5
40.6
40.7

Definitions.

Adoption of procedures.
Communication of procedures.
Accessibility.

Applicability.

Remedies.

Operation and decision.

40.8 Emergency procedure.

40.9 Reprisals.

40.10 Records—nature; confidentiality.

Subpart B—Procedures for Obtaining
Certification of a Grievance Procedure

40.11 Submissions by applicant.

40.12 Notice of intent to apply for certifi-
cation.

40.13 Review by the Attorney General.

40.14 Conditional certification.

40.15 Full certification.

40.16 Denial of certification.

40.17 Reapplication after denial of certifi-
cation.

40.18 Suspension of certification.

40.19 Withdrawal of certification.

40.20 Contemplated change in certified pro-
cedure.

40.21 Notification of court.

40.22 Significance of certification.

AUTHORITY: 42 U.S.C. 1997e.

SOURCE: Order No. 957-81, 46 FR 48186, Oct.
1, 1981, unless otherwise noted.

Subpart A—Minimum Standards
for Inmate Grievance Procedures

§40.1 Definitions.

For the purposes of this part—

(a) Act means the Civil Rights of In-
stitutionalized Persons Act, Public
Law 96-247, 94 Stat. 349 (42 U.S.C. 1997).

(b) Applicant means a state or polit-
ical subdivision of a state that submits
to the Attorney General a request for
certification of a grievance procedure.

§40.3

(c) Attorney General means the Attor-
ney General of the United States or the
Attorney General’s designees.

(d) Grievance means a written com-
plaint by an inmate on the inmate’s
own behalf regarding a policy applica-
ble within an institution, a condition
in an institution, an action involving
an inmate of an institution, or an inci-
dent occurring within an institution.
The term ‘‘grievance’ does not include
a complaint relating to a parole deci-
sion.

(e) Inmate means an individual con-
fined in an institution for adults, who
has been convicted of a crime.

(f) Institution means a jail, prison, or
other correctional facility, or pretrial
detention facility that houses adult in-
mates and is owned, operated, or man-
aged by or provides services on behalf
of a State or political subdivision of a
State.

(g) State means a State of the United
States, the District of Columbia, the
commonwealth of Puerto Rico, or any
of the territories and possessions of the
United States.

(h) Substantial compliance means that
there is no omission of any essential
part from compliance, that any omis-
sion consists only of an unimportant
defect or omission, and that there has
been a firm effort to comply fully with
the standards.

§40.2 Adoption of procedures.

Each applicant seeking certification
of its grievance procedure for purposes
of the Act shall adopt a written griev-
ance procedure. Inmates and employees
shall be afforded an advisory role in
the formulation and implementation of
a grievance procedure adopted after the
effective date of these regulations, and
shall be afforded an advisory role in re-
viewing the compliance with the stand-
ards set forth herein of a grievance pro-
cedure adopted prior to the effective
date of these regulations.

§40.3 Communication of procedures.

The written grievance procedure
shall be readily available to all em-
ployees and inmates of the institution.
Additionally, each inmate and em-
ployee shall, upon arrival at the insti-
tution, receive written notification and
an oral explanation of the procedure,
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